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Before the
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)
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Bell Operating Company Provision of )
Enhanced Services; 1998 Biennial Regulatory )
Review -- Review of Computer III and ONA )
Safeguards and Requirements )

-----------------,)

CC Docket No. 02-33

CC Docket Nos. 95-20, 98-10

REPLY COMMENTS OF SPRINT CORPORATION

Sprint Corporation ("Sprint") on behalf of its incumbent local exchange ("ILEC"),

competitive LEC ("CLEC")/long distance and wireless subsidiaries, hereby respectfully submits

its reply to the comments submitted in response to the Commission's Notice ofProposed

Rulemaking ("NPRM"), FCC 02-42 issued February 15,2002, in the above-captioned

proceeding.

I. INTRODUCTION AND SUMMARY.

Given the myriad of diverse interests that exist within the broad telecommunications

sector of the national economy, it is relatively rare that in a major rulemaking proceeding the

overwhelming number of comlnenting parties representing those interests would agree that the

Commission's proposals being considered in the rulenlaking are contrary to fact, law and the
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public interest. 1 Such is the case, here and the near unanimity of opinion is undoubtedly due, in

large measure, to the fact that the Commission has for the first time, to Sprint's knowledge,

instituted a rulemaking proceeding in which the ultimate issue is whether to eliminate Title II

regulation of bottleneck "last-mile" common carrier facilities. See WorldCom/ComptellALTS at

2 (" ... the FCC has convened one of the most startling rulemaking proceedings in its 68-year

history"). These parties recognize that competition in all telecommunications Inarkets, that

national security and emergency preparedness, and that the important access goals for Americans

with disabilities embodied Section 255 would all be imperiled should the Commission decide,

contrary to fact, law and the public interest, to adopt its radical suggestion to eliminate Title II

regulation of the ILECs' bottleneck last tnile loops sitnply because such loops are xDSL-capable

and are now mainly being used to provide Internet access and perhaps other information services

to end users.

About the only parties not to share the view that the elimination of common carrier

regulation being considered here would be as unwise as it is unjustified are the Regional Bell

Operating Companies ("RBOCS).2 But the RBOCs' arguments are devoid of factual substance;

These parties include individual citizens writing one or two page letters; ISPs ranging
from those serving a few thousand customers to AOL Time Warner as well as and various ISP
associations; non-profit organizations; State regulatory commissions; State ConsUlner
Advocates; non-RBOC ILECs such as Sprint and associations representing the interests of small
to mid-size ILECs, especially lural ILECs; CLECs and the CLECs' association ALTS; providers
of high speed telecommunications services, e.g., Covad, DSLNet; and virtually all IXCs either in
separate comments, e.g., Sprint, AT&T and WorldCom or as part of their industry associations,
e.g. Comptel and ASCENT.
2 The United States Telecom Association ("USTA") which represents many but not all of
the incumbent local exchange carriers (ILECs), but which is effectively controlled by the
RBOCs, also unsurprisingly endorses the elimination of Title II regulation of the ILECs'
bottleneck last mile facilities.

2
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misinterpret the Act and legal precedent; and are contrary to the public interest.

Below, Sprint discusses the several flaws inherent in the RBOCs' arguments. Sprint

delnonstrates that the RBOCs' claim that Title II regulation has all but eliminated their incentive

to invest in broadband infrastructure has no basis in fact; that, despite what the RBOCs are

telling the Commission in their COlnments, elimination of Computer Inquiry safeguards wIll

seriously jeopardize the ability of carriers to secure access to the RBOCs' broadband-enabled last

mile transmission facilities so as to provide needed intramodal competition to the RBOCs; that,

contrary to the RBOCs' argument, Section 706 of the 1996 Telecommunications Act does not

require that the Commission regulate cable modem service and broadband Internet access service

in an identical manner; and, that the private carriage arguments of the RBOCs are totally without

merit.

Given such flaws, the only legally sustainable outcome of this proceeding is for the

Commission to simply re-affirm that the continued applicability of the Computer Inquiry

regulatory structure to the ILECs' provision of broadband transmission facilities used to provide

information services is the only way to fulfill the over-arching goal of the Act to enable

competition across all telecommunications markets. As stated in its Initial Comments (at 2),

Sprint has "no quarrel with the Commission's tentative conclusion that 'the provision of wireline

broadband Internet access service is an information service'. NPRM at <][17." But affirmation of

the Computer Inquiry decisions will mean that these carriers must unbundle their basic COlnmon

carrier wireline broadband transmission facilities from their information services and offer the

translnission capacity on a standalone basis to other information service providers (ISPs) "under

3
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the same tariffed terms and conditions under which they provide such services to their own

[information] service operations.,,3

II. THE RBOCS DO NOT PROVIDE ANY EVIDENCE TO SUPPORT THE
NOTION THAT TITLE II REGULATION INHIBITS INVESTMENT IN AND
DEPLOYMENT OF BROADBAND FACILITIES.

The RBOCs claim that Title II regulation, including the COlnmission requirements

adopted pursuant to Section 251 of the Act as well as the Commission's policies adopted in

Computer II and Computer III, have all but eliminated their incentive to invest in and deploy

broadband facilities and services. BellSouth (at 5), for example, advances the notion that the

"[u]nbundling of ILEC facilities and giving them away at TELRIC-based prices ... will assure

very limited deployment of [broadband facilities] by LECs and CLECs." SBC (at 26) argues that

that the "Computer Inquiry service unbundling requirements are [] a drag on the development of

new and innovative ways of provisioning broadband Internet access services." And, Verizon (at

26) claims that by doing away with the IIComputer Inquiry regime, the Commission will remove

a significant hindrance to development and deployment of important new broadband

technologies and applications." However, the RBOCs do not support such claims with any

Independent Data Communications Manufacturers Association, Inc., Petition for
Declaratory Ruling, 10 FCC Rcd 13717, 13719 (<)[13) (1995) (Frame Relay Order). See also
Deploynzent of Wireline Services Offering Advanced Telecommunications Capability, 13 FCC
Rcd 24011, 24030 (<][36) (1998) (Advanced Services Decision) where the Commission stated that
while the ILEC-provided xDSL-enabled "transparent, unenhanced, transmission path" may be
utilized by end users together with an information service such as Internet access, consistent with
the Computer II regulatory paradigm, the Commission must "treat the two services separately:
the first service is a telecommunications service...and the second service is an information
service.... "

4
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facts. 4 Indeed, it would be difficult, if not impossible, for them to supply such information. This

is so because RBOC decisions to deploy or not to deploy broadband facilities are based on

marketplace facts and not on Commission regulation. See, e.g., Sprint (at 5-10), AT&T (at 62-

72), WorldCom/Comptel/ALTS (at 39-41), Time Warner Telecom (at 5-9) and Covad (at 8-13).

Thus, when confronted with the need to respond to cable modem services being offered by·cable

companies to residential customers and to the xDSL-based services offered by data CLECs to

business custolners, the RBOCs began to deploy xDSL services at a rapid clip, notwithstanding

the unbundling obligations of Computer II or TELRIC pricing requirements. Covad at 33. The

RBOCs are now the dominant providers of xDSL-based services. See e.g.,

WorldCom/Comptel/ALTS at 40 and AT&T at 67. The elimination of the Computer Inquiry

safeguards will not only solidify the RBOCs dominance but could also lead to an ILEC-

monopoly in the provision of wireline broadband services, including both information services

and eventually telecommunications services, since all current and potential wireline competitors

must have access to the RBOCs' (and other ILECs') last-mile bottleneck facilities if end-users are

to be given a choice of the broadband service providers. Such an outcome is simply not in the

public interest.

The RBOCs' inability to provide factual data to show that their "no investlnent incentive"
rhetoric is based on marketplace reality appears to be fairly typical. Certainly, they did not
persuade the Supreme Court in Verizon, et al. v. FCC, et al., No. 00-511 et at., that TELRIC
pricing does not stimulate infrastructure investment. The Supreme Court refused to be taken in
by the RBOCs' speculative argument, holding that "at the end of the day" and "theory aside" the
RBOCs'position "founders on fact." Slip op. at 45 (May 13,2002). Given that the RBOCs'
position regarding broadband deployment similarly "founders on fact," the Commission should,
at long last "put theory aside" and inform the RBOCs that COlnmission policy cannot be based
on speculation.

5
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III. CONTINUED APPLICATION OF THE COMPUTER INQUIRY SAFEGUARDS
IS NECESSARY TO REDUCE, IF NOT ELIMINATE, DISPUTES OVER THE
RBOCS' RESPONSIBILITIES UNDER SECTION 251 OF THE ACT.

The RBOCs would have the Commission ignore such untoward results at least with

respect to the provision of Internet access services. They tell the Commission that they have no

.
incentive to require end-users who subscribe to their broadband services to use the Internet

access services of their ISP-affiliate and claim that they will allow end users the ability to choose

their own ISPs. Indeed, SBC alleges (at 28) that it "currently does business with hundreds of

ISPs" and "it has no desire to discontinue those business relationships." See also Verizon at 31

and Qwest at 29. Of course, the RBOCs are required by the unbundling and nondiscrimination

requirements of Computer Inquiry to "do business" with unaffiliated ISPs, although as set forth

in comments by the American ISP Association (at 1), it appears that despite these requirements

the RBOCs "have successfully locked America's ISPs out of the broadband portion of the

nation's public phone networks by a combination of pricing and provisioning discrimination. ,,5

Thus, the fact that SBC or any RBOC currently provides access to unaffiliated ISPs has no

predictive value in determining whether the RBOCs will continue to "do business" with

unaffiliated ISPs if, contrary to the public interest, the Commission were to exempt the ILECs'

provision of broadband Internet access services from the Computer Inquiry safeguards.

Even if the RBOCs were willing to continue to lido business" with unaffiliated ISPs, there

is absolutely no assurance that the prices the RBOCs would charge such ISPs would be

It has been widely documented that the RBOCs would rather pay millions of dollars in
fines for failing to conlply with Commission or State policies designed to enable competition
than cede any part of their bottleneck control of last mile access to end users. See, Covad at 26­
32.

6
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reasonable. Certainly, basic economics teaches that an entity that exercises bottleneck control

over an essential input has the ability and the incentive to set its prices for access to such input

either to reap monopoly rents or to exclude competitors to the entity's own service. The RBOCs'

own comments suggest that they will exploit their bottleneck last mile facilities in such manner.

For example, SBC (at 15) argues without any support whatsoever that it is costly for a wireline

carrier to provision its broadband facilities to provide "Internet connectivity in a multiple ISP

environment" and goes on to tell the Commission (at 28) that once freed froin the Computer

Inquiry safeguards, it will be able to re-structure its business relationships with unaffiliated ISPs.

Qwest (at 28) also suggests that end users will have to pay more than the rates charged by the

RBOCs for xDSL Internet access service to the RBOCs' affiliated ISPs if they wanted to access

non-RBOC-affiliated ISPs of their own choosing. The ability of an entity to raise rivals' costs or

exclude them from the marketplace is the essence of Inarket power exploitation. The

Cominission's Computer Inquiry safeguards were designed to enable the Commission to prevent

the exercise of such anticompetitive behavior and ensure that all enhanced service providers had

non-discriininatory access to basic transmission facilities, 77 FCC 2d at 474-475 (<][231). For this

reason alone, such safeguards should not -- indeed, consistent with Commission's statutory

mandate to enable competition, cannot -- be eliminated.

Moreover, continuation of the C01nputer Inquiry unbundling and nondiscrimination

safeguards is necessary to eliminate any controversy as to whether all carriers will continue to be

able to secure access to the RBOCs' broadband-enabled last mile transmission facilities so as to

provide needed intramodal competition to the RBOCs. Currently, under Section 251 (c) of the

Act, carriers are entitled to obtain such transmission facilities either on an unbundled basis at

rates that are just, reasonable and nondiscriminatory or on a resale basis at wholesale rates.

7
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Several commenting parties have explained, with considerable force, that even if the RBOCs

used their broadband-enabled bottleneck facilities to provide only Internet access service,

carriers would still be able to obtain such facilities on an unbundled basis under Section

251(c)(3). See, e.g., AT&T at 29-40, Covad at 78-84, WorldComfComptel/ALTS at 72-78.

SBC and Verizon take the different view. They insist that a finding that a broadband

transmission facilities used to provide broadband information service are not a

telecommunications service, coupled with the rescission of the Computer Inquiry requirelnent

that such transmission facilities be unbundled and offered on a standalone basis pursuant to

tariff, eliminates their obligations under Section 251(c) of the Act. SBC at 31-32; Verizon at 32-

34.

Plainly, this disagreement will lead to more court litigation and create more regulatory

uncertainty within the industry. And regulatory uncertainty discourages capital investment by

CLECs (in an already difficult tilne) which, in tum, will inhibit competition in the provision of

broadband services contrary to the goals of this rulemaking and the Communications Act. See

Time Warner Telecom at 7-8. See also Letter dated June 10,2002 from the Honorable Robert H.

Bork to Chairman Michael Powell at 2 (Regulatory uncertainty Inakes it "difficult for new

entrants to develop business plans that rely on the availability of a particular network element in

a particular location. fI). Sprint strongly believes that the only way to forestall such controversies

is to make clear that while the use of broadband transmission facilities to provide Internet access

is an information service, such transmission facilities must be unbundled and offered on a

standalone basis under Title II. Stated differently, the Commission should simply re-affirm that

8
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the COl1lputer Inquiry safeguards continue to apply to the provision of broadband transmission

facilities used to provide information services.6

IV. THE COMMISSION'S RECENT CABLE MODEM ORDER DOES NOT JUSTIFY
SCRAPPING THE COMPUTER INQUIRY SAFEGUARDS.

All of the RBOCs invoke, in talislnan-like fashion, the concept of regulatory parity.to

argue that they should be exempt from the safeguards established in Computer Inquiry when

providing information services, including Internet access services, over basic broadband

transmission facilities. See generally, BellSouth at 12-15; Qwest at 29; SBC, 8-11; and Verizon

at 36. Verizon goes further and calls for the elimination of Title II regulation of all broadband

facilities regardless of whether such facilities are used in the provision of an information service

or used by the customer on a standalone basis as a transparent transnlission path for the

movement of customer-supplied information without change to the form or content of such

information. Thus, Verizon would have the Commission define a broadband service as "either a

service that uses a packet-switched or successor technology or a service that includes the

capability of transmitting information that is generally not less than 200 kbps in both directions."

Verizon at 5 (emphasis in original). Verizon concedes that this definition would include services

such as frame relay which are unquestionably common carrier services. Id. at 6. SBC also

appears to suggest that the Commission should deregulate all broadband services including those

SBC (at 20) and Verizon (at 34-35) argue that the Computer Inquiry safeguards have no
relevance in today's telecommunications marketplace. But their arguments in this regard simply
parrot the NPRM's view that such safeguards were adopted for narrowband applications then
being offered. As Sprint (at 13-15) and others have shown, see e.g., AT&T at 52-54,
WorldComlColnptel/ALTS at 47-52, there is nothing in the Computer Inquiry decisions to
support such a narrow view.

9
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provided to large businesses. SBC at 23-24.

The primary basis for the RBOCs' regulatory parity argument is Section 706 of the Act

which they claim sets forth a specific Congressionallnandate that the Commission must treat all

providers of similar services the same. See e.g., SBC at 11; Verizon at 23. Thus, or so the

RBOCs' argument goes, since the Commission decided to exempt cable modem service from the

Computer Inquiry regulatory structure, the COlnnlission must abolish the safeguards established

in its COll1puter Inquily decisions for wireline carriers.

Of course, by adopting its tentative conclusion that "the provision of wireline broadband

Internet access service is an information service," NPRM at <)[17, the Commission will establish

regulatory parity with respect to retail offerings of such information service as between ILECs

and cable conlpanies whose cable modem Internet access service is also classified as a

information service. Moreover, although Sprint does not concede that the Commission has a

statutory duty to do so, the Commission nlay well determine, at some point in the future, that it is

necessary to further rationalize its regulation of the disparate entities within its jurisdiction.7

However, the RBOCs' reliance on Section 706 to argue that the Commission is required to apply

its findings in the Cable Mode111 Order to the RBOCs' provision of wireline broadband services

is passing strange. The Act subjects different industry segments, e.g., telephony and cable,

Currently cable companies providing telephony services over the cable plant must meet
all applicable requirements of Title II with respect to those services. See, e.g., Applicationsfor
Consent to the Transfer of Control ofLicenses and Section 214 AuthorizationsfrOJn Tele­
Communications Inc, Tran~feror to AT&T Corp., Transferee, 14 FCC Rcd 3160,3190 (1999).
Sprint would note that because the Commission is still considering the appropriate regulatory
structure for cable modem service, it is as premature as it is incorrect for the RBOCs to claim
that there is no regulatory parity between their provision of wireline broadband Internet access
service and cable Inodem service provided by cable companies.

10
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wireless and wireline, to different regulatory schemes, and there is no language in Section 706,

which is but a footnote to Section 7 of the Act, 47 USC §157, that even remotely suggests that

Congress intended to amend those schemes to require that the Commission regulate all of these

diverse entities in an identical manner when they are providing broadband services.

.
The RBOCs do not point to any language in Section 706 that unequivocally sets forth

such a requirement. Rather, their claim here rests on the notion that Congress implanted a

"regulatory parity" requirement in the definition of the term "advanced telecolnmunications

capability." In particular, they argue that because this capability is defined "without regard to

any transmission media or technology," the Commission is required to regulate all providers of

broadband services in an identical manner. See e.g. SBC at 11; Verizon at 24. That the RBOCs

can find a Congressional mandate for parity in the regulation of broadband services in a phrase

buried in the definitional subparagraph of a provision added to the Act as a footnote is truly

remarkable. Consistent with principles of statutory construction, Congress uses the language of

command if it wants the Commission to take a particular action. It does not impose stealth

mandates. See e.g., Section 332(c)(l) to the Act, 47 USC §332(c)(1) in which Congress

explicitly directed the Commission to treat all providers of commercial mobile services as

common carriers. Plainly, the language that the RBOCs rely upon here does not even come close

to being command language. As stated, the language is part of a definition and sinlply cannot be

read as imposing any requirement upon the Commission. Thus the Commission would invite

11
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legal error if it were to accept the RBOC's argument that a Congressional "mandate" for parity in

regulation of broadband providers is embodied in Section 706.8

Verizon also argues that regulatory parity is required by "the equal protection component

of the Fifth Amendment's Due Process Clause." Verizon at 24. But for Verizon to prevail here it

must delTIOnstrate that there is not"any reasonably conceivable state of facts that could provide a

rational basis" for disparate treatment of the RBOCs vis-it-vis the cable companies. FCC v.

Beach Communications, Inc., 113 S.Ct. 2096,2098 (1993). See also Heller v. Doe by Doe, 133

S.Ct. 2637,2642 (1993) C[A] classification cannot run afoul of the Equal Protection Clause if

there is a rational relationship between the disparity of treatment and some legitimate

government purpose. "). As stated, the continued application of the Computer Inquiry safeguards

to the RBOCs is justified for a number of reasons, including the need to enable intralTIodal

wireline competition and thereby help meet one of major goals of the 1996 Telecom Act of

breaking apart the RBOCs' bottleneck control of last mile facilities. See

WorIdCom/ColnptellALTS at 52-53. Because such justification provides the necessary rational

SBC (at 12) argues that the Court's decision in Southwestern Bell Telephone Company v.
FCC, 19 F.3d 1475 (D.C. Cir. 1994) requires regulatory parity since, according to SBC, the
Court held that the Commission has "a duty to apply a functional approach that treats all services
alike and not to make distinctions based on the identity of the provider or the technology used. "
This case, however, dealt with the issue of whether the Commission could impose Title II
regulation on every activity of a COlTIlTIOn carrier. In particular, the Court examined whether the
Commission met the standards for determining common carriage as atticulated by the Court in
National Association o.fRegulatory Utility COJnlnissioners v. FCC, 533 F.2d 601,608-09 (D.C.
Cir. 1976) with respect to the Southwestern Bell Telephone's provision of dark fiber. The Court
found that the COlTImission had not done so because it did not find that Southwestern Bell held
itself out to provide dark fiber indifferently or that Southwestern Bell was legally compelled to
do so. The case had nothing to do with the issue of regulatory parity and SBC's reliance on it to
support SBC's regulatory parity claims is wholly misplaced.

12
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basis for differences in regulatory treatment, Verizon's complaint that it will be denied equal

protection under the Constitution if the Commission does not scrap the Computer Inquiry

safeguards is totally without n1erit.

Verizon also raises what has become the rather routine RBOC argument in proceedings

such as this one. It claims that its First Amendment free speech rights are violated by the •

continued application of common catTier regulation, including line sharing, to its provision of its

broadband services. Verizon at 27-29. See also SBC at 28 which claims in passing and without

any discussion that continued application of the Computer Inquiry safeguards to the RBOCs

raises First Amendment concerns. It is ironic that Verizon and to a much lesser extent SBC ask

the Commission to abolish Computer II and COlnputer III obligations on First Amendment

grounds. "It is a purpose of the First Amendment to achieve 'widest possible dissemination of

information from diverse and antagonistic sources'." United States v. AT&T, 673 F. Supp. 525,

585 (D.D.C. 1987) quoting Associated Press v. United States, 65 S. Ct. 1416, 1424 (1945). This

diversity principle which "has been repeatedly recognized by the Supreme Court," id. at 585 and

fn. 270, is clearly advanced by continuation of the Computer II unbundling and

nondiscrimination safeguards, since such safeguards will enable end users to have the widest

possible array of ISPs from which to choose to obtain their information. In contrast, the

elimination of these safeguards would limit customer choice, since the RBOCs would be able to

restrict end user Internet access service to their own affiliated ISP. In short, Computer II

regulation does not prevent the RBOCs from talking with their customers; it simply prevents the

RBOCs from exercising bottleneck control over last-mile facilities to limit the free speech rights

of their customers. Verizon's and SBC's First Amendment argument here should be summarily

rejected.

13
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V. THE RBOC CLAIM THAT THEIR PROVISION OF STANDALONE
BROADBAND TRANSMISSION CAPACITY IS PRIVATE CARRIAGE
CANNOT WITHSTAND SCRUTINY.

In its Initial Comments (at 15-18), Sprint explained that the offering of standalone

broadband transmission capacity, even to a limited class of customers, is a common caniage

service and could not, consistent with relevant precedent, be classified as private carriage. 'Thus,

Sprint stated that the Commission should reject Verizon's proposal for the Commission to

declare REOC provision of broadband transmission services to be private caniage. See also

AT&T at 24 (liThe Commission simply has no authority to exempt the Bell's comnl0n catTier

broadband services from Title II regulation by declaring them to be 'private' carriage";

WorldCom/ColnptellALTS at 68, quoting Frame Relay Order, 10 FCC Rcd at 13724 (~[52) (lilA

carrier cannot vitiate its common carrier merely by entering into private contractual relationships

. h [. ] , ")WIt . Its customers. . .

Nothing in the comlnents of the RBOCs justifies a finding that their offering of

broadband transmission capacity constitutes private carriage. None of the RBOCs allege that

their provision of standalone broadband transmission services involves an offering of unique

facilities for which there is no general demand and which are designed to meet the highly

specialized needs of a particular customer. See AT&T at 23. Nor could they, since broadband

transmission facilities, e.g., T-1s, DS-ls and OCns, have long been offered on a COlnnl0n carrier

basis, and demand for broadband transmission, including xDSL enabled facilities, is widespread.

However, the RBOCs do raise "unique" arguments in seeking to convince the

Comlnission to classify their broadband offerings as private carriage. Verizon, for example, not

only continues to argue that market power is the determinant of whether a catTier is providing a

service as a common carrier or in private carriage, it also goes even further by claiming that the

14
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only purpose of Title II is to "constrain perceived market power on the part of local telephone

companies in the narrowband voice world of days gone by." Verizon at 12. Leaving aside the

fact that the RBOCs' bottleneck control of last mile facilities over which their broadband services

are being provided enable the RBOCs to exercise significant market power, Verizon's notion that

a finding of common or private carriage turns on market power is simply incorrect. Sprint·at 16-

17; AT&T at 22. Moreover, there is absolutely no language in Title II or any case precedent to

support Verizon's claim that the Commission's regulatory power under that Title is limited to the

provision of voice services provided over narrowband facilities. In fact, the courts have long

recognized that the Commission Title II regulatory powers are not confined to a particular set of

circumstances or, as Verizon would have it, to a particular type of service provided over a

particular type of facility, but are sufficiently flexible to enable the Commission to adapt to "the

dynamic and rapidly changing nature of the communications industry." Conzpetitive Carrier

Rulelnaking, 85 FCC 2d 1, 12 (CJ[29) (1980).

Qwest (at 15-16) argues that the FCC decision in allowing NorLight to operate a fiber

optic network in private carriage, NorLight, Requestfor Declaratory Ruling, 2 FCC Rcd 132

(1987), compels a finding that the RBOCs should be allowed to provide broadband translnission

facilities on a private carriage basis. The decision in NorLight, however, was based on a set of

factors none of which are applicable to the RBOCs' offering of standalone broadband

transmission facilities. In particular, NorLight was formed by several utility companies in

Wisconsin and Minnesota to build and operate an interstate communications network for the

provision of voice, data, and video services to its parent companies and other users, primarily

interexchange carriers. The main purpose of Norlight's network was to meet the internal

communications needs of its parent utilities and it was designed to the utilities' particularized
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specifications. Only excess capacity was to be offered to users whose operations were

compatible with these special features. And, "because the compatibility of the system users

[was] crucial to the comlnunications needs of the utility companies, NorLight [was] not in a

position to hold itself out indiscriminately to the public in leasing the network's excess capacity."

fd. at 135 (<)[23). Plainly, none of these factors are present in the provision of standalone •

broadband transmission at issue here, and the FCC's NorLight decision is of no precedentia]

value.

At bottOlTI, the private carriage arguments of the RBOCs amount to nothing more than a

plea for the Comlnission to reclassify what are indisputably common carrier services as private

carriage. Such "reclassification" would enable the RBOCs to assert the right to deny competitors

access to their bottleneck last-mile facilities directly or engage in discriminatory pricing so as to

make it very difficult, if not impossible, for viable iutramodal competition to develop. As the

comments of Sprint and others have demonstrated, the requirements of Title II and the

competitive goals of the Act are not so easily evaded.
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VI. CONCLUSION.

Sprint respectfully requests that any Commission decision in this proceeding be

consistent with Sprint's positions as set forth in its Initial Comments and as set forth above.

Respectfully submitted,

i ael B. Fingerhut
R'ch td Juhnke
Jay C. Keithley
401 9th Street NW, Suite 400
Washington, D.C. 20004
(202) 585-1909

Its Attorneys

July 1,2002
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